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PROCEEDINGS OF THE RAILWAY RATES 

TRIBUNAL. 

FRIDAY, FEBRUARY 22nd, 1924. 



Present : 

W. B. CLODE, Esq., K.C. ( President ). 
W. A. JEPSON, Esq. 

Geo. C. LOCKET, Esq., J.P. 



TENTH DAY. 



Me. BRUCE THOMAS and Mb. A. TYLOR 
appeared for the Railway Companies’ Association. 

Mu . JACQUES ABADY appeared for the Mining 
Association (instructed by Sir Thomas Ratcliffe- 
Ellis), and for the 'Standing Joint Committee (in- 
structed by Mr. Edwin A. Hart). 



Condition 5 agreed to. 

Condition G. 

Mr. 'Bruce Thomas : Would you allow me for a 
moment, Sir, to speak to my clients, as it may save 
argument on this next Condition. (Mr. Bruce 
Thomas consulted his clients.) 

Mr. Abady : Oil Condition 6 my friend and 1 have 
arranged that I should make a statement. If you 
look to what the Condition relates you will see it 
relates to a definition of the termination of the 
transit: “The transit shall (unless otherwise pre- 
viously determined) be deemed to be at an end ” — 
and then it deals with the different circumstances of 
the transit. In sub-section (c) there are these words : 
“ In the case of fuel for shipment when the fuel has 
been placed in the storage sidings.” Now, the 
alternative proposed by the Mining Association was 
“ In the case of fuel for shipment, when the fuel has 
been pdaced in the storage sidings, and at the ex- 
piration of such period as shall be reasonably neces- 
sary for taking delivery thereof for shipment”; and 
the point of the suggested amendment was this, to 
protect shippers of coal from any alteration in the 
existing custom with respect to free time during 
which the trucks should be in the storage sidings, 
and the charges might be made by the Company as 
an inference from accepting (c) as proposed by the 
railway companies. The railway companies are pore- 
pared to say that the Condition 6 and paragraph (c) 
thereof is only intended to relate to the liability which 
might be different during transit and after the ter- 
mination of transit, and that it is not their intention 
that any inference should be drawn from the accept- 
ance of these words to lead them to establish a right 
to make any change in the existing custom with 
respect to free time or charges. With that under- 
taking we are prepared to accept the Condition 6 
as submitted by the railway companies. 

Mr. Bruce Thomas : That is quite right. We quite 
agree that this clause (c) is not to confer any sort of 
rights with regard to the raising of charges. The 
intention of the Condition is to determine the obliga- 
tions of the company if there should be any difference 
in those obligations during a future transit. There 
is one other important object of this Condition which 
my friend did not mention. As the Court knows, an 
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unpaid vendor has, in certain circumstances, a right 
to stop in transit, and this Condition, of course, is 
very important from that point of view. If an unpaid 
vendor discovers that his purchaser has become in- 
solvent he has a right to say to the railway company, 
“ not deliver the goods; re-deliver them to me.” 
the railway company, of course, would be in a. very 
difficult position, and would never know what to do. 
if they had to determine what was a reasonable time, 
as suggested by the Mining Association, within which 
to give delivery, there being no definite termina- 
tion of the transit. Now, for that purpose 
there will be a definite termination of the transit. 
After the coal has been placed in the storage 
sidings the transit is terminated, and therefore the 
vendor’s right of stoppage in transit will Ibe gone. 
There will be a definite rule to work upon. That 
was one other important aspect of the Condition 
which my friend did not mention. 

P*i esident : That is the reason why you want 

it in this particular form, although you can meet 
All. Abady on the position he has developed? 

Mr. Bruce Thomas : With regard to the charges, 
yes. 

President: Is that right, Mr. Abady? 

Mr. Abady : Yes. You see, Sir, the position is that 
very often when coal is received for shipment it may 
not be shipped for some time, and stands in the 
storage sidings; it is then a little difficult to deter- 
mine when the transit is at an end. It has been 
stated that the transit — I think it was stated in the 
South Wales case — is at an end when the coal is 
tipped. Those -who instruct me say they are satis- 
fied with the clause as drawn by the railway com- 
panies, although they -would have preferred their 
own alternative, so long as it is made clear that 
no added right is given to the railway companies to 
make charges which they do not make now, or to 
deprive the shippers of coal of the accommodation 
they have in the sidings, without the railway com- 
panies making charge, until it is convenient to tip 
the coal. I believe the custom varies as between 
poit and port, and I think it is made quite clear by 
the statement made before the Court that there is 
no intention, in framing and in accepting this Con- 
dition, to depart from that custom or to give rise 
to any further power of charge. 
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Mr. Jepson: There are two points I should like 
to raise in connection with this. I suppose the point 
you have raised in connection with shipping coal 
equally applies to coal sent to a railway station. 
The termination of the transit is to be treated in 
accordance with this regulation and not at the end 
of the time, which is a reasonable time for the con- 
signee to take delivery? 

Mr. Bruce Thomas : That is dealt with earlier in 
the Condition. 

Mr. J epson : Yes, 1 know. But it is only the one 
clear day after notice of arrival, although it may he 
the practice of the railway companies, and I think 
it is to allow two or three days for the consignee to 
take delivery. 

Mr. Bruce Thomas : That is without raising the 
charge for siding rent? 

Mr. Jepson: Yes. 

Mr. Bruce Thomas : That is the question which 
we leave entirely at large, that if hereafter the rail- 
way company should want to make a charge for 
siding rent, this Condition is not to prejudice that 
question at all. That is one of the objects of the 
declarations that we have been making. Our other 
abject is that it is to confer no sort of right to 
raise' charges; no presumption is to be raised from 
the fact of this Court having fixed the determination 
of the charges. Neither we nor the traders are 
entitled to come here hereafter and say, “ You 
fixed the termination of the transit when you put 
the coal in the storage sidings; therefore, since the 
railway company are entitled to charge for accom- 
modation after transit, that charge must run as 
from the moment when the coal is placed in the 
storage sidings.” That is not to be open to the 
railway companies. 

Mr. J, epson : No ; and the question as to how much 
time is reasonable to allow a consignee to take 
delivery of the coal after the termination of the 
transit is not settled in any way by this. 

Mr. Bruce Thomas: No; that will be settled in 
an appropriate application under the Schedule to 
the Act. 

Mr. J epson : Another point I wanted to ask you 
about was in regard to shipment coal where the ship- 
ment is in the hands of the railway companies — say, 
one of the railway-owned docks. Do I understand 
then that the railway companies are restricting 
themselves (if you like) as regards the right to 
seize coal while it is in possession, as it would be if 
the transit were ended when the coal was tipped. 
They are prepared to give up that as soon as the 
coal gets into the storage sidings at their own docks, 
although two or three days afterwards they may be 
asked to despatch that coal, it still being in their 
possession? They have given up their lien, so to 
speak, as carriers. 

Mr. Bruce Thomas : No, it would still be in our 
possession, and we can exercise any lien we have so 
long as we have still got the possession. It does 
not matter in what capacity we are holding. 

Mr. Jepson: It is only stoppage in transit? 

Mr. Bruce Thomas : Yes. 

Mr. Jepson : Whereas before it might have been 
held that the transit was not completed until the 
coal had been tipped when it Is all in one hand; 
and now you have limited that period to the time 
when the' coal is deposited in the storage sidings 
awaiting shipment. 

Mr. Bruce Thomas : Yes ; but it will not have any 
bearing on the question of lien. 

Mr. Vraye : Before you pass from Condition 6, I am 
instructed by the Cot-ordinating' Committee to raise 
two small points. These points arise on the proviso 
to the Condition. You will notice that, whereas the 
greater part of this Condition is the same as the com- 
parable Condition in Note “ A,” there is a new pro- 
viso altogether, and that deals with what in our view 
is the rather special case of coal which is necessarily 
at the large reception sidings around big cities such 
as London. You will notice that in paragraph (b), 
which is, of course, what we have in Note “ A ” as 
well as here, there is a distinction drawn between 



fuel which is held at the reception sidings owing to 
the fault of the trader and fuel which is held there 
not owing to t(he fault of the trader hut owing in 
some sense to the action of the company. That is 
a distinction to whi'ch we attached, on Note “ A,” 
the greatest importance. But when we come to coal 
there is a further point whicjh we consider ought to 
be dealt with in the proviso, which is the case of fuel 
being held in reception sidings owing neither to the 
fault of it{he trader nor to the fault of the company. 
In these cases particularly, of course, in the storage 
sidings in and around London, itj is vital, and 
especally so to-day, that large supplies of coal should 
lie held in immediate proximity to the city for dis- 
tribution as required to the various rail depots and 
sidings. The trader concerned, whether he is a coal 
factor or whether it is a public undertaking like a 
gasworks, cannot, for obvious reasons, supply himself 
with more sidings owing to the prohibitiveness of 
rents, and so on, in these bi'g cities. The. public 
necessity in fact demands that coal should he held in 
substantial quantities in the existing railway storage 
sidings, and this necessity, of course, becomes t|he 
more marked when we consder the daily possibility 
of national strikes of different kinds under which wo 
live at the moment. Now in those circumstances we 
feel a little difficulty i'n the words of the fourth 
line of the proviso — “ for tjhe convenience of the 
trader.” It reads as follows: “ Provided that where 
in the usual course of business advice is giVen of 
arrival of fuel at reception sidings whence delivery 
is made to the station or place of destination such 
notice shall, whenever the fuel is held at sucjh sidings 
for the convenience of the trader or the company 
are unable to effect delivery through the default of 
the trader, operate to suspend .the transit until the 
causes of the suspension are removed.” Then if you 
will look over the page at Condition 7 you will see 
what is to happen during that suspension of transit : 
“ Where the transit i's suspended by the default or 
for the convenience of the trader, the company will 
hold the fuel subject to the usual charges and upon 
the condition that they shall not be liable for any 
loss, misdelivery or detention or damage to fuel 
occasioned by neglect or otherwise.” That is to say, 
that during that suspension of transit, during the 
time when the coal is and must he held on the storage 
sidings, the company is apparently under no obliga- 
tion whatever ; it is not even liable for its own neglect. 
We do think that there should be a distinction made 
between the case where the fuel 'has to go to these 
sidings for the convenience of the trader or at his 
default, and a case such as London, where the coal 
has got to go to the sidings and be kept in those 
sidings if the existence of the city is to continue. 

We have not put down, as you see, an objection to 
this Condition. We discussed it with the companies, 
and the result of our discussion was the proviso. Of 
course, it did not give us entirely what we wanted; 
but in bringing it to your notice to-day we want, if 
possible, to have some expression of opinion from the 
companies that iii tjhat case, where 'it is obviously a 
national necessity for the coal to be held in those 
sidings as it has been before, they will not: use their 
right here to absolve themselves from the results of 
tjheir own neglect in a harsh way, on the ground that 
it is not directly for our convenience or in our default. 
I think it is obvious that if those words in Conditions 
G and 7 were carried out literally, and the company 
were to rely on the fact that they are absolved from 
the consequences of their own neglect, the practical 
result with respect to the coal which has to be held 
in those sidings would either he to encourage careless- 
ness on the part of the company and their servants, 
or to encourage pilferage on the part of the inhabi- 
tants surrounding those places. Therefore we thought 
it rather important to draw your attention to this 
fact and to ask the companies, if they can, to give 
us some expression of opinion that they will not apply 
those words too harshly in this particular case. 

Mr. Locket : You arc not suggesting any verbal 
alteration ? 

A 2 
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Mr. Drage : No. 

Mr. Locket : You will be satisfied with an under- 
taking from the companies that they will not inter- 
pret these Conditions harshly? 

Mr. Drage : Yes. We have gone as far as we can 
in view of the wording of this proviso. The only 
other point is that in discussing the question with 
the companies we came upon the point with regard 
to this suspended transit; and we certainly had not 
in mind and I think the companies had not in mind, 
that there would ever be a separate charge made for 
delivery at the end of the resumed transit. I do 
not think that was in the minds of the railway com- 
panies, but we want to make it quite clear where 
the transit is suspended in this particular manner 
mentioned in the proviso. There is no question, 
of course, that when the resumed transit is finally 
completed there is no extra charge in those cases I 
have mentioned. I think the companies will say that 
is what is in their minds, too. 

Mr. Bruce Thomas : As I appreciate the point 
which Mr. Drage has been making, it is this, that 
under Condition 7 we suggest that we should not 
be under any liability for a loss that occurs after 
transit or during suspension of transit; and then 
he points out that in the proviso there will be a 
suspension of transit which, he says, will be brought 
about not by the fault of the trader, that in those 
circumstances we ought not to be absolved from 
liability for a loss that occurs through our neglect. 
Of course, the point arises only if Condition 7 is 
approved in the form in which we have put it for- 
ward. That is the first point. You will see that in 
Condition 7 we are proposing that we shall not he 
liable after transit or during the suspension of 
transit, however the loss may occur. 

Mr. Locket: Yes; but I think Mr. Drage is 
raising the point now because if he is to have . nv 
remedy it must be on Condition 6, and if Condition 6 
is passed he will be deprived of the opportunity of 
raising the question again under Condition 7. 

Mr. Bruce Thomas: I quite agree that it is right 
for Mr. Drage to have raised it now; but if II do 
not succeed on my Condition the point does not 
arise on the proviso. That is correct, is it not? 

Mr. Drage : Not entirely. 

Mr. Locket : Not in the same way. 

Mr. Drage : My point is less strong, but it still 
arises on the words “ for the convenience of the 
trader.” Those are the words which caused so much 
difficulty, and we should have liked to see them 
expanded a little to cover the case of the big storage 
sidings. 

Mr. Locket : Cannot you give him the assurance 
he wants, Mr. Bruce Thomas? It does not seem 
unreasonable, does it? 

Mr. Bruce Thomas : I am not quite clear as to 
what assurance he wants. If I could give him any 
assurance which would satisfy him I should be glad. 

Mr. Locket : He wants an assurance from your 
clients that they will not interpret these two Condi- 
tions harshly in the circumstances he has mentioned. 

Mr. Drage: Yes; that would be quite enough for 
me. 

Mr. J epson : That is the present practice, is it 
not — you do not find the railway companies to-day 
are dealing harshly with wagons that have to be 
suspended in transit such as is provided for in 
Condition 6? 

Mr. Drage : I had to raise the point now, because 
this new Condition is dealing with the point in 
greater detail than it has ever been dealt with before. 

Mr. Locket : I do not think Mr. Drage is afraid 
of the existing regime interpreting it harshly, but 
other kings may reign. 

Mr. Bruce Thomas : I am instructed to give an 
assurance that it is not the intention of the com- 
panies to interpret this Condition harshly. I should 
like for my own satisfaction to be clear in my own 
mind what the assurance amounts to. Is it in rela- 
tion to the proviso coupled with the question that 
arises under Condition 7 as to the liability of the 
company during suspension, of the transit? 



IContinued. 



Mr. Drage : Yes. 

Mr. Bruce Thomas : That is os I understood it. 
Then I am instructed to give the assurance for which 
Mr. Drage asks. There is no intention to interpret 
that proviso harshly in that respect. 

President: Have we not a second point? 

Mr. Drage : The second point was in regard to any 
additional charge after the resumed transit has been 
completed. 

Mr. J epson : An additional charge for the resumed 
transit ? 

Mr. Drage : Yes. 1 do not think there is any 
intention of that, but we wanted to have it clear on 
the notes. 

Mr. Bruce Thomas: There is no intention of 

making an additional charge; but again I want to 
be quite clear that I understand what I am giving 
an assurance about. Where coal is consigned to a 
factor at, say, Shepherd’s Bush, and it is held up at 
Willesden, and the factor at Shepherd’s Bush has 
advised Willesden that he cannot take delivery at 
the moment because he has got as much at his depot 
there as he wants, and no accommodation could be 
found for the coal if it were sent through immediately 
— that will be a case in which the transit will become 
suspended under the proviso. In due course the 
trader will be ready to receive that coal at Shepherd's 
Bush. No additional charge will be made for the con- 
veyance from Willesden to Shepherd’s Bush, because 
it was originally consigned to Shepherd’s Bush. If, 
on the other hand, coal were consigned to a factor 
at Willesden, and he subsequently re-consigns it to 
some depot in or about London, in that case, of 
course, the appropriate charge would be made, because 
the original contract would have been only to Willes- 
den. I do not think the second arises, because there 
is no suspension of transit. 

Mr. Drage: All I am interested in is that in the 
case where it is consigned to Shepherd’s Bush there 
should be no charge additional to the through rate to 
Shepherd’s Bush. 

President : It seems to me that Mr. Bruce 

Thomas has met your point. 

Mr. Drage : Yes, Sir. 

Mr. -J epson : If the wagon goes to Willesden and 
is consigned to Shepherd’s Bush, and then for some 
reason the factor says, “ Send this to Chelsea for 
me, ’ that would have to he a separate arrangement? 

Mr. Drage: Yes; that is a separate consignment. 

Mr. J epson : You do not suggest if the wagon is 
kept an undue length of time at, say, Willesdfen— 
although the transit is suspended there is no objec- 
tion from your point of view, is there, to the charges 
which may be made by the railway company for 
siding rent for undue occupation of their sidings at 
Willesden, being made? 

Mr. Drage: I wanted to keep off the question of 
charge if I could. 

Mr. Abady : The same point arises with respect to 
the suspension of transit of coal that is shipped, and 
the rate covered the conveyance to the tip. 

Mr. Bruce Thomas : That is one of the matters 
which is left absolutely at large by our declarations ; 
and there is nothing in these Conditions that is going 
to affect that. 

Mr. J epson : Qne point occurs to me on the proviso, 
and I should like to raise it now. Is it intended by 
the companies that in all cases where, for the con- 
venience of the trader or of the railway company, or 
where it is an ordinary matter of business that 
wagons are put into storage sidings outside big towns 
and cities like London, Birmingham, Sheffield, 
Leicester and so on, tjhat before the transit is resumed 

there shall be an order in writing by the trader 

“ and the company are advised in writing by the 
trader that delivery may be effected ” — -is that going 
to be insisted upon? 

Mr. Bruce Thomas : I am instructed to say that it 
all depends on what the course of business 'has been. 
Sometimes it has been done in writing ; sometimes 
verbally ; sometimes on the telephone ; and I have no 
doubt that that practice, having been found to 
operate properly, will be continued. 
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Mr. J epson : Is it not frequently in the hands of 
title company themselves? Thejr know exactly; they 
regulate the, supplies of wagons to the depots, and as 
soon as they have room for a particular consignment 
they work it in unless they are told otherwise. 

Mr. Bruce Thomas : On the other hand, a con- 
signee at the depot may have room to accommodate 
the traffic hut he may want a particular kind of coal 
in. 

Mr. J epson : Yes, that is so. 

Mr. Bruce Thomas : It would put him in a diffi- 
culty if the company forwarded so many trucks of 
coal without regard to his particular requirements. 

Mr. J epson : Yes. Of course, as a rule in the 
ordinary course of business those things are quite 
undisturbed; but it seemed to be a new provision 
for the railway company to ask for thosfe things in 
writing every day. 

Mr. Bruce Thomas : I do not know that in form 
it is a new provision. {Mr. Bruce Thomas consulted, 
his clients.) I am told that the present advice note 
does not say anything about giving instructions in 
writing. It does say “ You are requested to give 
immediate instructions for the disposal of the 
wagons.” Those instructions are in practice given 
in writing or verbally or on the telephone, and, how- 
ever they are given, if they are clear they are acted 
upon. I am -also instructed to say that although 
the words in this proviso are “ in writing,” the 
companies have no intention of insisting upon that 
to the inconvenience of the traders; they propose to 
go on as they have gone on hitherto. Then may I 
take it, Sir, that Condition 6 as proposed by the 
railway companies, is approved? 

President : Yes, on the undertakings given. 

Condition 12. 

Mr. Bruce Thomas : My friend Mr. Holman 

Gregory is now here. He is interested in Condition 
12, and I understand he would like that Condition 
taken now if it is convenient to the Court to do so. 

Mr. Locket : I suppose Condition 12 stands in- 
dependently, and is not dependent upon any inter- 
mediate Condition? 

Mr. Holman Gregory : I should be much obliged 
il' Condition 12 could be taken now. 

President : Yes. 

Mr. Bruce Thomas : In answer to Mr. Locket, may 
I say that I do not think this Condition is affected 
by any of the intermediate Conditions ; although 1 
think it is affected by one that was settled 
yesterday. 

Mr. Locket : I meant the intervening ones. 

Mr. Bruce Thomas : No, none that have been 

omitted. Well, Sir, my first submission with respect 
to this proposal is that it is not required at all, 
having regard to the settlement of Condition 3 in 
the form approved by the Court yesterday. If you 
turn back to Condition 3, you will remember that 
that Condition provides that the Company shall not 
be liable for loss, damage, deviation, misdelivery, 
delay, or detention of or to -a consignment or any 
part thereof unless occasioned by the neglect or de- 
fault of the company or their servants. That being 
the position, I submit now that it is not necessary to 
make -any provision such as that settled in Con- 
dition 12, because the Court have already deter- 
mined -that the Company are not to be liable except 
on proof of negligence. 

Mr. Locket: Would it not be desirable to strike 
it out? 

Mr. Bruce Thomas : Yes, and that is my proposal. 
I agree that the Condition 12, as proposed -by the 
railway companies, goes a little too far, and I was 
going at once to draw attention to the respect in 
which we have come to the conclusion that it goes 
a little further, perhaps, than we ought to ask the 
Court to go. You will see that Condition 12 says : 

“ The Company shall not he liable for any loss, 
damage or delay of or to fuel, caused by a defect 
in a truck or sheet not belonging to or provided by 
the Company, except upon proof that such defect 



arose from the negligence of the Company or their 
servants.” Under a provision of that nature the 
railway company might be handed a defective truck, 
and that defect during transit might develop to such 
an extent that it would -be perfectly patent to every- 
one who came near the truck. In those circum- 
stances I should say it would be want of care on 
the part of the Company to permit that truck to 
go forward in that condition; and if they permit 
it to go forward in that condition — a condition which 
is perfectly apparent — then I would concede that 
they ought to stand the consequences of it. 

Now this -Condition would, of course, absolve them 
from the consequences of a case of that nature, 
because the defect did not arise from the neglect of 
the Company’s servants; and I do not think it would 
be quite reasonable to ask the Court to make a 
Condition that could be construed to absolve the 
Company in cases of that kind. I should have had to 
suggest some amendment to meet that, but the sim- 
plest and most eliective way of meeting the position, 
J. suggest, is to have no Condition 12 at all. Then 
the matter stands thus. 1 will take the same illus- 
tration of a defective wagon that is handed to the 
company. The company do not see the defect; it 
may be a defect which is not discoverable by the 
sort of -examination to which it is possible to subject 
coal wagons ; but in transit it develops some defect 
which is apparent and which is in fact discovered, 
but, nevertheless, the railway company permit that 
wagon to go on; it -breaks down, and there is damage 
and loss to the fuel. That case is covered. That, 
I assume for the moment, is negligence; but that 
case is covered by the decision which has already 
"been given on Condition 3. The onus should, I 
suggest, just as much in that case as in any other 
case, he upon the . trader to show that the damage 
has resulted from the negligence of the company — 
that .a defective wagon was handed to the company, 
but that that was not the real cause of the loss; 
the cause of the loss was some subsequent negligence 
on the part of the company, the negligence being 
not taking some step which they obviously ought to 
have taken, and which, if they had taken it, would 
have prevented the damage in spite of the truck 
having been handed to them originally in a defective 
condition. So I suggest that that is the proper way 
to dispose of this matter — namely, by deleting 
Condition 12 altogether. 

Mr. Holman Gregory : May it please you, Sir. 1 
appear with my friend Mr. Moresby to represent 
the Association of Private Owners of R.oH'ng Stock 
and the Railway Carriage and Wagon Builders’ and 
Financiers’ Parliamentary Association. I am sorry 
I cannot accept the suggestion which my friend has 
just m-ade. I asked for a Condition similar to that 
which has been passed by you under all the other 
beads that you have had before you. I was before 
you, if you recollect, on the 17th of April last, on 
the very same point, and the position that might 
arise with which I want to deal was excellently 
summarised, if I may put it in that way, by Mr. 
Jepson in the right-hand column of page 130 of the 
notes. 

President: Does it begin: “Can you sum it up 
in this way ”? 

Mr. Holman Gregory : “ Can you sum it up in 
this way : of course, one knows that the railway 
companies do with the utmost care, I was going to 
say, examine these trains of private owners’ wagons 
and other railway companies’ wagons and their own 
wagons, as they travel from point to point. Let us 
take a case where the wagon fails from ordinary wear 
and tear. In 19 cases out of 20 the railway company 
would call attention to this by taking the wagon off 
the train; they would stop it and say: “ Not to go 
forward,” and machinery is put in operation for 
advising the owner with regard to the repairs. But 
in the 20th case the examiner misses it, and it goes 
along, and an accident is caused; you say in that 
case, where it has always been the custom for tire 
railway companies to stop a wagon that is proved to 
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l>e in such, a, condition as this 20th wagon was in, 
that the company could not escape liability because 
they had been negligent in not stopping it as it had 
been t-heir cutom to do.” That was assented to. I 
will not trouble to read the notes any further. 

Then a question aro6e about onus of proof, and 1 
pointed out what I am sure you will recognise in a 
moment, that it is impossible for the traders or for 
the owners of the wagons to prove that at these par- 
ticular examining places the railway company have 
not examined. Wc should have to have someone at 
every junction, or at every place used for examina- 
tion, in order to do that. But it is quite easy for 
the railway company to come and prove that they 
have examined. I pointed that out, and it was 
assented to. In those circumstances I think one 
member of the Tribunal — I believe it was Mr. Locket, 
in fact — was good enough to suggest a condition 
which was agreed to. 

Mr. Locket : That is the Condition which appears 
in Note “ A P 

Mr. Holman Gregory: Yes; it is clause 18 in Note 
“ A,” which has become common form and has been 
adopted in each part that you have passed so far. 
This was agreed to under clause 18 — ( document 
Handed to the Tribunal ) — and I have altered it in 
the way I suggest it might apply to fuel. Condition 
18 in Note “ A” is as follows: “In the event of 
any loss of, or damage or delay to merchandise arising 
from a defect in a truck or sheet not belonging to 
or provided by the Company and upon proof by the 
Company that such loss, damage or delay was not due 
to any negligence of the Company’s servants, the 
Company shall not be liable for (a) loss of or damage 
or delay to merchandise contained in such truck, or 
covered by such sheet arising from any such defect, 
or (6) loss of or damage or delay to merchandise which 
may be suffered by the trader by whom such defective 
truck or sheet is provided and results from such 
defect.’’ 

I suggest that when you apply that to fuel it 
should read as it has been altered in pencil by me : 

“ In the event of any loss of or damage or delay to 
fuel arising from a defect in a truck not belonging to 
or provided by the Company and upon proof by the 
Company that such loss, damage or delay was not due 
to any negligence of the Company’s servants, the 
Company shall not be liable for loss of or damage or 
delay to fuel contained in such truck arising from 
any such defect.” In the majority of cases I am 
sure Mr. Jepson, from his knowledge, would agree 
that the damage does not arise from a truck being 
delivered to the Company in a defective state. I am 
told that there is a very severe examination of all new 
trucks that are put on the railways, and that damage 
very seldom arises from the condition in which the 
truck is delivered to the railway company. What 
does happen is that from wear and tear of shunting, 
and all sorts of things that happen on the railways, 
defects do arise, and the ordinary wagon owner or 
the trader has no opportunity of discovering them 
duing the journey; but the railway companies in the 
ordinary course do examine them, and in most cases 
they discover a defect and do take the defective truck 
out of the train and give notice to the wagon owner. 

We do not seek to put any additional liability upon 
tiie railway companies in any shape or form, but we 
do suggest that in the cases where there has been 
damage which has undoubtedly resulted from some- 
thing that has happened during the course of the 
transit, the onus of proving that they were examined 
and passed in the ordinary course should be upon 
the railway company, because it is an impossibility 
lor the trader or for the wagon owner to be in a 
position to say, “ You did at a particular spot fail 
to do a particular thing, or fail to make an examina- 
tion.” The position has been adopted, as I have 
said, by this Tribunal in each of the sets of Con- 
ditions that you have dealt with so far; and, with 
the greatest respect, I cannot see what difference 
there can be between a Condition such as was provided 
lor carrying iron ore, sand, lime, or stone under 
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Note “ A” and carrying coal under Note “ F.” In 
the circumstances I would ask you to adopt and pro- 
vide as Condition 12, Clause 18, in Note “ A ” as I 
have amended it and handed it up to you. 

Mr. J epson : You say, I suppose, assuming a case 
where there was some latent defect in the wagon 
which could uot be discovered by the examination 
which the railway companies make whilst the wagons 
are on their sidings, that if it were proved after- 
wards That the failure was due to some latent defect 
which could not be thus discovered, the railway 
companies are not liable 1 

Mr. Holman Gregory : Certainly not. 

Mr. J epson : Of course I should agree with you 
that before a new wagon is admitted on to the 
railway company’s system a thorough examination 
has to he made ; but in running about between place 
and place — it goes into private sidings, into colliery 
sidings, and so on 

Mr. Holman Gregory : And there is a good deal of 
shunting. 

Mr. J epson : Yes, there is a good deal of shunt- 
ing about also; and one would imagine that the 
liability for seeing that the wagon is in proper 
running condition is one that rests with the con- 
signor. If a colliery is sending out a wagon that 
colliery is responsible for, and has a better oppor- 
tunity of examining, the wagon than the railway 
company has when it is handed to them for transit; 
and the obligation is still with the consignor to 
see that the wagon is in a proper condition before 
it is handed to railway company. 

Mr. Holman Gregory : I assent to that entirely. 
This is intended to cover any damage that is sus- 
tained during the journey; that is what we intend 
to cover; and we seek to put no additional liability 
ou the railway company. But we say that where 
injury is sustained during a journey and it is 
patent to an examiner, or ought to be if he does 
his work properly, then the company ought to be 
liable and the onus of proof that they did perform 
their duty ought to be placed upon them. That is 
the whole position ; and, as I have said, you adopted 
it last year, and I do not see why it should not 
apply to coal as well as to iron ore, sand, lime, or 
stone, and other things dealt with under Note “ A.” 

Mr. Abady : On behalf of the Mining Association 
I appear generally to support the submissions that 
have been made by Mr. Holman Gregory; but i[ go a 
little further in asking you to adopt the alternative 
clause which is printed on page 8 of the draft Condi- 
tions. I will deal with that point in a moment. 
I should like to deal first with the question Mr. 
Jepson has raised, and it was made abundantly 
clear 

Mr. Bruce Thomas : Is not that what Mr. Holman 
Gregory was supporting? 

Mr. Abady: Yes; but he stopped short at sub- 
paragraph (a), and I am not disposed to do that. 

I was dealing with the question which Mr. Jepson 
just raised. It was made perfectly clear, when the 
corresponding Condition was settled in Note “A,” 
that the Condition was not to relieve the consignor 
of any responsibility that he had at the present time 
to provide a truck which was reasonably fit for the 
conveyance of the merchandise. That will he found 
at page 134 of the Notes, on 17th April, 1923. At 
the top of the left-hand column Mr. Bruce Thomas 
said this: “There is one point my friend has not 
put, which Mr. Holman Gregory put, and I want to 
see whether they are both in line upon this. Mr. 
Abady stated that lie only desired to continue the 
present obligations of the railway companies and not 
to increase them. That was substantially what Mr. 
Holman Gregory said. (Mr. Holman Gregory ) : 
With regard to inspection. (Mr. Bruce Thomas) : 
Yes, I do not intend obligations to be limited in any- 
way. But Mr. Abady has not stated, as Mr. Holman 
Gregory did, that he was not desirous of relieving 
the traders of any of their obligations. (Mr. Abady ) : 
That is the corollary; I support that. We want to 
maintain the existing practice. To sum it up, my 
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submission is that the note, as amended in accord- 
ance with our suggestion, would continue the exist- 
ing practice.” 

Those remarks apply, Sir, to what we are discuss- 
ing now. I do not think I could serve any useful 
purpose in repeating what Mr. Holman Gregory has 
stated with such clearness, and, if I may say so, 
with such force; hut in putting forward his draft he 
has omitted to ask for. what is paragraph (b) in the 
Condition put forward 'by the Mining Association. 
I think his draft said — though I have not it before 
me — “ The company shall not be liable for (a) loss 
of or damage or delay to fuel contained in such 
truck ” — he has left out “ or covered by such sheet,” 
and I agree those words needs not be in — “ arising 
from any such defect.” I think that is where 
bis draft stops. Now, the Mining Association want, 
“ or (6) loss of or damage or delay to fuel which may 
be suffered by the trader by whom such defective 
truck is provided and results from such defect.” 
That is the corresponding Condition to the) Condition 
in Note “ A ”; and I think the reason for the neces- 
sity of paragraph ( b ) is that a defect to one truck 
may cause loss, damage or delay to the coal which 
is passing in other trucks along with the defective 
truck. I think that was the view which was taken 
on “A,” and I see no reason why this Condition, 
which now relates to coal, should be differentiated in 
that respect from the other merchandise carried 
under similar conditions. 

I would like to direct your attention to that to 
which I directed your attention before, on page 133 
of the notes. It is at the bottom of the left-hand 
column of page 133. I referred to Section 117 of 
the Railway Clauses Act where it is enacted that 
“ No carriage shall pass along or he upon the rail- 
way except in directly crossing the same as herein 
or by the Special Act authorised unless such oarriage 
be at all times so long as it shall be used or shall 
remain on the railway of the construction and in 
the condition which the regulations of the railway 
for the time being shall require.” I pointed out 
then that the company in fact do make regulations, 
that those regulations do provide for inspection, that 
me inspection is carried out, and the relative point 
that is before you is what is to happen if 
the inspection in fact has not been carried but as 
it should have been. I suggested then, and Mr. 
.Holman Gregory suggested on that occasion, and 
the Court took the view that we took, that it was 
reasonable that the railway companies should prove 
that the inspection had been carried out because it 
.is impossible for the trader to say whether or not 
the inspection has been carried out. The only 
difference between Note “ F ” and Note “ A,” 
generally speaking, is in the onus of proof; and I 
.suggest that that difference does not relate, to the 
matters we are discussing here. — namely, whether the 
company in fact have carried out a duty which they 
have placed upon them and which they accept, and 
Which the trader has no means of knowing whether 
they have carried out or not. I therefore ask 
that the Condition 12, a,s suggested by the Mining 
Association with the omission of the words “ or 
sheet ” (which ought not to he in), may he given 
assent to by the Tribunal. 

Mr. Bruce Thomas : Mr. Holman Gregory stated 
— I do not know whether he quite intended to say so 
— that this Condition had been adopted in all the 
Conditions that the Court had settled. That is not 
correct. When 1 say “ this Condition,” I mean the 
Condition for which Mr. Holman Gregory asks. It 
has only been inserted in Note “ A ” and Note “ E.” 
Note “ A ” is the company’s risk note for general 
merchandise, and Note “ E ”ds the note for damage- 
able goods. His main point, .as I understand it, is 
that there is no reason why any distinction should 
be made in the case of fuel from the cases of mer- 
chandise carried under Note “ A.” He referred to 
iron ore and one or two other things 1 

Mr. Holman Gregory : Sand, lime, stone, and so 
on. 
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Mr. Bruce Thomas : and heavy traffics of that 

nature. The difference, in my submission, is funda- 
mental; and the Court has already, in settling the 
other Notes, given effect to the fundamental differ- 
ence that is to he found in the case of the carriage 
of coal as compared with the case of carrying other 
merchandise of which the company are common 
carriers and, in substance, insurers. 

In the case of general merchandise, the position is 
this, generally. If any damage results in transit 
the company are liable. That is the starting point. 
And that is the Condition that has been settled : 
because ever since there have been railways general 
merchandise has been carried by the railway com- 
panies with the liability of an insurer, and in sub- 
stance that position has been preserved by the Con- 
ditions which this Court has settled. There is some 
very slight modification to be found in Note “ A ” 
about casualty, but it is hedged around by an obliga- 
tion put upon the company that they are not to be 
relieved even in the case of casualty unless they prove 
that they lhave used all reasonable foresight and care 
in the carriage of the merchandise. But that is no 
substantial relaxation of their liability as an in- 
surer ; and it was because that was the fundamental 
liability of the company in carrying all merchandise 
which passes under the Conditions of Note “A” 
that it was right that there should be an onus upon 
the company in the case of private owners’ wagons. 
Because here the Court has said in substance, “ You 
shall be 'a common carrier ; you shall be an insurer ; 
if damage results, then in one of two cases you may 
get out of responsibility if you prove certain things.” 
That is the whole principle of the Note; and it was 
quite right and proper in that case that the obliga- 
tion should be put upon the railway company as it 
lias been in Condition 18. In fact, I think that, 
although we had some discussion about this, we 
ultimately agreed Condition 18. 

Mr. Holmcm Gregory : We agreed the form of it 
after d’seussing it here. 

Mr. Bruce Thomas : Then I say that it was because 
of the fundamental position of the railway companies 
with regard to liability in connection with the 
carriage of general merchandise that that obligation 
was very properly put upon them. I will first deal 
with the other Note where the same Condition is 
found. That is Note “ E,” in which is contained 
the terms and conditions for the carriage of damage- 
able goods not properly protected by packing. 

Mr. Jepson: “ When carried by merchandise train 
at company’s risk rates.” 

Mr. Bruce Thomas: Yes; I am obliged to yon, 
''ir. Now there this Note protects the company for 
such damage as may result from want of proper 
packing — that is the object of this Note — except on 
proof of wilful misconduct. This particular matter 
has untiling to do with packing at all. Outside that 
particular aspect of the case the company are in 
much the same position — I think almost altogether 
in the same position — as they are under Note “ A,” 
and therefore this Condition has been inserted in 
“ E.” Now if you will turn to Note “ B,” which 
sets out the terms and conditions of general mer- 
chandise when carried by merchandise train at 
owner’s risk rates, you will find this : Condition 3 
sets out the liability of the company; and, put quite 
shortly, it is that the company shall not 'be liable 
for loss unless the same arose from the wilful mis- 
conduct of the company. That is putting the Con- 
dition quite shortly. You do not -find this Condition 
with regard to trucks there. Why? Because of the 
fundamental alteration in the liability of the 
company. 

Mr. Holman Gregory : No. The owners did not 
come and ask for it, because under “ B,” I am 
told, no merchandise is carried which is in fact 
carried in owner’s trucks. They passed it without 
interfering or asking you to deal with it. 

Mr. Bruce Thomas : Do you seriously suggest that 
no owner’s risk traffic is conveyed in owners’ trunks? 

Mr. Holman Gregory : I do not say that. 
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Mr. Bruce Thomas : Then I do not understand. 
But whether they came and asked for it or not, 
it is not in the Note, and I say it is not in the 
Note for a good reason; and if they did not come 
and ask for it I suggest that they did not come for 
the same reason — namely, if the company are convey- 
ing goods at owner’s risk and are only to be liable 
upon proof of wilful misconduct. You are depart- 
ing from the whole principle of the contract and the 
principle of the Note if you say, “ Now, in the case 
of traffic consigned in an owner’s wagon you (the 
company) shall be liable if there is a breakdown in 
the wagon unless you prove that you have hot been 
negligent.” So we do not find the Condition in that 
Note; it could not, I submit, have been properly been 
put in the Note; and you do not find! it in any Note, 
except “ A ” and “ E,” for those reasons. 

Now when you come to coal, the fundamental 
liability of the company is different from their 
liability when they carry general merchandise. They 
are to carry not as insurers, but with the liability of 
an ordinary bailee for reward; and that is that they 
are to be liable only upon proof of damage having 
resulted from their negligence. Now the private 
wagon owners come forward and say, “ That has 
been the decision in respect of coal generally, but 
whenever damage results from a breakdown in a 
wagon which does not belong to the company, in one 
of our wagons, and in respect of which they have the 
highest obligations with regard to its efficiency — when 
such a breakdown occurs we are to be under no obli- 
gation of proving anything at all ; on the mere fact 
that damage results in transit, unless you prove the 
circumstances in which it happened, and that you 
Were not in default, you are to be liable.” That 
goes very near to making us insurers of fuel, carried 
in private owners’ wagons, against damage resulting 
from defects in the wagon. I say that is contrary to 
the whole principle of this Note, and it is certainly 
a departure from the law as it stands to-day. It is 
a departure from the existing practice. And not a 
single case has been suggested to the Court of any 
hardship that has resulted in the past. It was open 
to my friend to bring evidence here, and to give 
you instances of cases where, if no Condition is there 
at all, he would have suffered considerable hardships. 
Nothing of that kind is suggested at all. It is merely 
put forward as an abstract proposition. I submit 
there is no ground for R at all when you have regard 
to the fact that the Court has already settled that 
the company are not to be liable for loss unless 
occasioned by the neglect of the company. 

Now with respect to all losses that may occur from 
defects in wagons, you are asked, I submit, to reverse 
that decision — one must bear in mind that practically 
all coal, or by far the greater part of the coal, is 
carried in owners’ wagons — and you are asked to say 
that where damage results from a defect in a wagon 
the position shall not be as settled in Condition 3, 
but you, the railway company, will have to prove, 
that you have not been negligent. 

Mr. Abady : May I point out why the correspond- 
ing Condition was not in Note “ B ”? It was because 
the railway companies, when they submitted their 
first set of Conditions, did not put a corresponding 
clause in their suggested Note “ B.” When they 
submitted Note “ F ” the corresponding clause to 
Condition 3 was in Note “ F.” 

Mr. Bruce Thomas : No. 

Mr. Abady: And the corresponding clause to their 
suggested Condition 12, which Mr. Bruce Thomas 
now says should not be in, was also in Note F. That 
is the explanation. 

Mr. Bruce Thomas: My friend has quite misappre- 
hended the observations that I first made in respect 
to Condition 12 as it stands in the print proposed by 
the railway companies. I said, in terms, that I 
thought it went too far; and I gave the instance of 
a truck handed to the company in a defective con- 
dition,. the defect developed in transit being seen 
■bv the Company, and I said Condition 12 as proposed 
would absolve, the Company from liability in that 
case. If we wished to maintain that position now 



before the Court it would be necessary to have Con- 
dition 12 in; because Condition 12 as originally pro- 
posed was in the same form in which it is now, and 
that is that the company are not to be liable for loss 
caused by a defect except upon proof that the defect 
arose from the negligence of the company’s servants. 
That was the whole point of it. Had not the com- 
panies thought at that time that they ought to be 
relieved in those circumstances, there would not have 
been any need for it at all; but inasmuch as it was 
putting them under rather less responsibility in 
regard to defects arising in the case of private owners’ 
wagons than they would be under General Condition 
3, then it was necessary to have a special provision 
in. But 1 said at once when I opened this Condition 
that we had come to the conclusion that it would not 
be quite reasonable to ask the Court to do that. So 
I say now it is not necessary at all. 

Mr. Gregory put an argument that is always very 
attractive. He said in the most solemn wmy, 
“ There is no intention of placing any additional 
liability upon the railway company.” That sounds 
all very well, but everybody knows (one does not 
need to have even a small knowledge of law to know 
it), that liability in 50 per cent, of the cases that 
one has to deal with depends on the onus of proof. 
When my friend says that he asks not to have any 
additional liability put upon the company, he is 
correct in saying that, but he is only making half 
the statement. Liability in most cases depends upon 
the onus of proof. He says it will be impossible in 
any case for the trader to discharge the onus that 
is sought to be placed upon him by the railway com- 
panies under these Conditions, and he referred to 
the manner in which Mr. Jepson had summed up 
his argument at page 130 of the proceedings on the 
17th April. May I just read the last few lines there 
and indicate why in my submission Mr. Gregory is 
quite inaccurate in saying that it would be impossible 
for the trader to discharge the onus upon him : 
“ But in the 20th case the examiner misses it, and 
it goes along and an accident is caused. You say 
in that case, where it has always been the custom 
for the railway companies to stop a wagon that is 
proved to be in such a condition as this 20th wagon 
is, that the company should not escape the liability 
because they have been negligent in not stopping it. 
as it had been their custom to do.” Take the case 
of a wagon which breaks down ; the reason for it 
breaking down can always be discovered upon expert 
examination. When wagons do break down, I 
believe they are always subjected to the examination 
of some expert, and it will at once be seen, if it 
arose from a defect, what the defect was. Now the 
trader says: “You are always throwing wagons of 
mine out, or whenever you find a defect you subject 
them to a certain examination, and you throw the 
wagon out. Here is one that is broken down from 
a defect; why did you not throw this one out?” 
Is not that enough to set his case on its legs? It 
is the ordinary practice of the railway company, as 
stated in the summary that was made by Air. Jepson 
of Mr. Holman Gregory’s contention, to examine 
wagons, and when they find defects to throw them 
out. “ You have not thrown this one out. There 
is a defect which ought to have been discovered by 
the sort of examination that you are under an 
obligation to make.” Of course, if he cannot prove 
that the defect was such that it ought to have been 
discovered by the kind of examination that a railway 
company is under an obligation to subject coal 
trucks to, then he does not succeed in establishing 
a prima facie case, and in my submission I suggest 
that there is no reason why he should succeed unless 
he proves that. If he can prove that, then there 
is a prima facie case of neglect proved against the 
company of having allowed this wagon to go on 
when they either knew of a defect or -would have 
known, they had subjected it to the sort of examina- 
tion that they are under an obligation to make. That 
would, I submit, clearly prove a prima facie case, 
and then the onus is thrown upon the company of 
displacing that prima, fn.cie case that is put against 
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them. One knows very well that it is a common 
thing in all sorts of cases for the onus of proof to 
rest upon a person whose position is such that his 
knowledge of the particular transaction that he has 
to give evidence upon is very limited, and that some 
other person against whom he seeks to establish his 
case has all the facts and information in his 
possession. But that is not sufficient in any case, 
so far as I am aware, to absolve the person who is 
making some allegation from having to show a prima 
faciei case in support of the allegation he rn-akes, 
hut it has this result, that the Court always are 
more easily satisfied with a somewhat light discharge 
of that burden than they are in cases where all the 
facts are open in an equal degree to both parties. 
Here it is not that my friend would have to prove 
up to the hilt his case; all he has to do is to show 
a prima facie case, and one’s experience has shown 
one (and (I am sure that no one knows it better 
than my friend Mr. Holman Gregory), that if any 
action is ‘brought against a railway company alleging 
negligence in these circumstances, the plaintiff is 
not oppressed with any particularly hard or heavy 
burden of proof. The burden of proof should, I 
suggest, rest upon him. How it is to be discharged 
is another matter, but because of difficulties of 
proof, T suggest, existing — I do not deny that in 
some cases it may be very difficult indeed — that is 
no ground for placing the burden where, in my sub- 
mission, it is not reasonable, having regard to the 
conditions under which coal is carried that it should 
rest. 

Mr. Gregory, after dealing with the impossibility, 
as he stated, of the trader being able to discharge 
the onus that we sought to put upon ihim, suggested 
that the onus if it rested upon the railway company 
could be discharged with great ease. That I submit 
is not so. Thousands and thousands of railway 
wagons pass every day. One breaks down because it 
has developed some defect. To suggest that it is not 
a very difficult burden to throw upon the railway 
company to prove that they were not neglectful in 
any w'ay is, I will not say ridiculous, but I will con- 
tent myself with saying, not correct. It would be 
a very difficult thing to discharge that burden. I do 
not suggest for a moment that the railway companies 
cannot more easily discharge the burden than the 
traders. That I do not dispute, but that is not a 
sufficient reason ini principle for casting it upon the 
railway companies. It would be difficult enough for 
the railway companies to discharge it and, having 
regard to those difficulties, you would in substance, 

I submit, be putting upon them the burden of an 
insurer. 

My friend Mr. Abady stated very blandly that 
generally the only difference between Note A and 
Note F is onus of proof. If he were correct in that 
he treats it as if it is nothing at all, but here we 
have had Mr. Abady arguing -most strenuously all 
yesterday and some portion of to-day as to the in- 
justice apparently that would be done if the onus of 
proof is cast upon the senders of coal. We had it 
yesterday at great length upon Condition 3. Now 
he says generally the only difference between A and 
F in onus of proof, as if it was a matter that was 
not of any consequence at all. Of course it is most 
important; it goes to the root of the whole thing, as 
I pointed out When I attempted to deal with Mr. 
Gregory’s suggestion that there was 1 no intention of 
placing any additional liability upon the company. 

I do not want to take up any more time, but I 
do submit that if in this respect you throw the onus 
of proof upon the railway company you are first of 
all departing from the general condition of liability 
which was settled ini No. 3, and secondly, and more 
important still, if I may respectfully say so, you are 
altering the existing law and the existing practice 
upon no suggestion that the existing practice has 
wrought any hardship at all upon the owners of 
private Wagons, and of course there has been no 
evidence called here at all to show any oases of hard- 
ship that have existed in the past. As the Tribunal 
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pointed out yesterday, these Conditions are not irre- 
vocable. They are settled upon the cases as they are 
presented on behalf of all parties to-day and upon 
the circumstances and conditions Which exist to-day. 
It is true they are to come into operation at some 
future date, ‘and therefore also at some future date 
practices may alter and conditions may change, and 
it may be that in the future hardships will manifest 
themselves which have not manifested themselves 
in the past. There is a right to come to this Court 
to ‘have these ‘Conditions reviewed, and I am sure 
upon a proper case being presented for a revision 
the Court would not hesitate to make such modifica- 
tions in the Conditions as they thought the circum- 
stances warranted. But to-day I do submit that 
upon the case that has been presented by my friend 
Mr. Gregory and my friend Mr. Abady and with no 
evidence ia>t all called to suggest any sort of hardship 
there is no ground for altering the existing practice. 

Mr. Holman Gregory : I do not appreciate my 
friend’s statement to you that he has repeated more 
than once, that I am making an application to you 
without evidence. In fact I have got evidence. 
When I was before you in April last, the position 
was accepted and cannot be questioned about damage 
to trucks that is caused through their use upon the 
railway. 

Mr. Bruce Thomas : We know that; I was talking 
of hardship. 

Mr. Holman Gregory : And that where there is no 
detection upon examination of that damage the 
injury that is sustained and must be sustained, if it 
is sustained and caused through the negligence of the 
railway company, the hardship is upon the trader.. 
You do not want any evidence with regard to that. 
That position was admitted and accepted when you 
were dealing with merchandise under A. It does not 
alter when you come to deal with other merchandise 
or with fuel or anything of that kind, and so I am 
sorry I do not appreciate my friend’s reiteration of 
the statement that I have called no evidence. In my 
humble submission to you no evidence is necessary. 
My friend is extremely ingenious in his argument 
to you, not to say ingenuous, on some occasions. Take 
the question of damage. He forgets, if I may point 
out to you, that the negligence that I am suggesting 
that we axe dealing with here is the negligence of 
the railway company in allowing a dangerously 
damaged truck to proceed upon the line. That is the 
negligence! that I am dealing with, and only that. I 
say that where railway companies do that— I do not 
care whether it is goods at owner’s risk or otherwise 
— it is wrong, and when you are sitting to settle the 
Conditions under which they deal with traffic, some 
provision ought to be made with regard to it. That 
is what I am saying, and I venture to submit that 
I am right with regard to it. My friend said just 
now that provision had been made in A and not 
in B. I was instructed that it was in B and up till 
this moment, I am instructed, my clients thought it 
was in B. but be that as it may they did not appear 
on B and did not ask for it to be inserted on B 
apparently from an oversight and it is not there. 
C and D of course deal with livestock, and I was 
wrong in saying A, B, C and D. 

Now may I take the position very shortly. My 
friend says there is a fundamental difference between 
goods carried at owner’s risk and otherwise. In my 
humble submission it is not so, as far as this point 
is concerned. You are here, if I may repeat what I 
said a moment ago, as I understand it, to settle the 
reasonable conditions upon which goods carried at 
owner’s risk to-day should be accepted by the railway 
companies. When you take the Condition which you 
settled yesterday, Condition 3, you say that “ The 
Company shall not be liable for loss, damage, devia- 
tion, misdelivery, delay or detention of or to a con- 
signment or any part thereof unless occasioned 
by the neglect or default of the Company 
or their servants.” I assent to that, but I 
say when you come to deal with the com- 
panies permitting dangerously damaged trucks 
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to proceed upon their line, then there ought 
to he some proviso, whether it is a proviso' to Con- 
dition 3 or a new Condition, that in those cases the 
onus of proving negligence should not he upon the 
trader or the owner of the track because it is unfair 
to put that upon him, hut the onus of proving no 
negligence should he upon the railway company, 
Because it is quite easy for them to relieve them- 
selves of responsibility hy calling evidence that they 
did inspect, and that at Point A on that inspection 
the damage did not exist, and therefore in the 
ordinary course of wear and tear it must have 
happened between two places of inspection. That is 
all I am asking. Supposing you are dealing with 
something that has happened by ordinary wear and 
tear to a track, they ought to have seen it at an 
examination, and' therefore in the ordinary course 
i should say they had their notice directed to the 
truck at a spot where it was examined. Unless they 
have had their notice directed to it there is no negli- 
gence. If it happens between two inspections and 
there is serious damage caused there is no negligence 
and they are not liable, hut if they had their notice 
drawn to it or ought to have had their notice drawn 
to it at an inspection and they permit the truck to 
proceed, then there is negligence. The traders or 
the wagon owners can never prove that at a particular 
spot the truck was in a particular condition and they 
allowed it to proceed. 

Mr. Bruce Thomas : It is not necessary for them to 
prove it to discharge the onus which would be upon 
them. 

Mr. Holman Gregory : Forgive me, it would he. 
The negligence is in allowing it to proceed along the 
line knowing that it is broken, not actually using the 
truck when it is broken. It is using the truck, if I 
may put it in that form — the railway company do not 
in fact use the track, hut drawing the truck when 
it is in a, damaged condition to their knowledge. If 
they draw it when it is in a damaged condition with- 
out their knowledge there is no negligence. How can 
my clients prove that it was done to their knowledge? 
How can they prove that it was in that condition, 
at a particular spot when the man examined it? 
They cannot do it. If the onus is on the railway 
companies to prove that they did make a proper 
examination at different places they have no diffi- 
culty with regard to it. They have their examiners 
doing the work and all they have to do is to trace 
it down to a particular spot, the l'ast place, and say 
“ Wo examined it there; it was perfectly sound. 
When it arrived 25 miles away it was broken and 
damaged, and therefore there is no negligence on our 
part.” That was the position which you accepted, 
if I may say so, without any hesitation when I was 
dealing with the matter under A, and it should have 
■been, with submission, dealt with under B, because 
the question whether it was owner’s risk or otherwise 
had nothing in the world to do with it, .in my sub- 
mission. Where you are saying that they are liable 
for neglect, as yon have in Condition 3, in my sub- 
mission there should he some provision that where 
you are dealing with damage that is sustained in 
consequence of neglect of examination the onus in 
some way should be put upon the railway company 
that they have examined and ought not to be left 
on the owner of the truck or the trader to prove 
that they have not effectively examined, and that 
is all I am asking. I have provided that in the 
clause which I have placed before you. I have no 
objection to some proviso being made under Con- 
dition 3, if my friend wants it, hut I think it is 
better, following out the form that we adopted in A, 
and in my submission should have been adopted in 
B, to have a separate Condition with regard to it as 
I now suggest. 

(The Tribunal conferred.) 

Decision on Condition 12. 

President : After a long consultation with my col- 
leagues the conclusion is that Condition 12 will be 
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struck out, and the clause suggested by Mr. Holman. 
Gregory will not be added. But I should like to 
say that the decision is largely a legal one, and we 
are faded with this, that having settled Condition 3 
yesterday, and thrown the onus of proof upon the 
traders generally, we do not see oua? way to make a 
special exception and change the onus of proof with 
regard to these particular people who are supposed 
to be more hardly hit than others if Clause 3 re- 
mains unamended. Personally, some of us entertain 
the view that their position under Condition 3 is 
no harder than that of any other trader who has 
to prove negligence. The trader' who generally has 
to' prove negligence has a very wide field of inquiry 
to- find out where the negligence arises, and to that 
extent it is a disadvantage; hut with regard to the 
ease of the wagon, the matter is immediately focussed 
on the wagon itself, and the dealing of the trader, 
the owner, and the railway company with regard to 
the wagon, and therefore, speaking perhaps more 
for myself than for Mr. Locket in this particular 
case 1 , we do not feel the stress of the wagon, owner’s 
position quite so much as some others might do. We 
think, as we said yesterday, if any particular case 
of hardship can he shown in the future it will cer- 
tainly go to swell the desire that some change in 
these Conditions should he made, and if some great 
■body of evidence is brought to show that this is 
working injustice there As no doubt that the Court 
would he inclined to reconsider it or amend any 
Condition which is capable of amendment in the 
direction of giving more satisfactory results to the 
traders. 

As I said, the decision is to a certain extent a 
legal one, but there is quite another side to it. 
Quite apart from the inconsistency of putting this 
clause in this particular set of Conditions, there is 
the practical consideration that after all it does 
not make much difference one way or the other 
whether you do put an inconsistent clause in . 
That, as I understand it, is rather the view of Mr. 
Locket as a practical man dealing with these things 
from day to day. He has been engaged more closely 
than I have in these affairs, and he feels there would 
not be much harm in putting this clause in, and it 
would not do very much damage to the railway 
companies if it was not in. I, personally, looking 
at it more from a legal point of view, do not feel 
that I can go quite so far as Mr. Locket in that 
connection. I am rather concerned with getting a 
practicable and consistent legal code by which these 
things should he governed. 

Therefore, although the decision of the Ckrart is, 
as I say, I think my colleagues Mr. Locket and 
Mr. Jepson would like to add some words dealing 
with the practical point from their respective points 
of view. 

Mr. Jepson: As it occurs to me, in giving our 
decision under Note A we were dealing with rather 
a different set of 'Conditions; we were dealing there 
with Conditions that applied to the railway com- 
panies as common carriers and insurers of mer- 
chandise. When we come to the railway companies 
as carriers -at owner’s risk, we find that clause is 
not In. When we come to deal with coal, which we 
were discussing yesterday, and we decided yesterday 
that the company would not he liable for damage 
or loss except upon proof that the railway companies 
had been negligent, we are also dealing with the 
case where companies are not insurers. Under 
Condition 3. as we settled it yesterday, any trader 
who has any claim for damage or loss has got to 
Drove negligence on the part of the company, and 
he may have a very wide field to range over before 
he can prove that negligence. It does seem to me 
that in the case of a private wagon owner, where an 
accident or a loss occurs -through a defect in a 
truck, his mind is directed to one point. The trader 
knows exactly what has been the cause of the 
accident, and I should think in 19 cases out of 20 
on examination of the truck it can be found whether 
the failure was due to a latent defect in the truck 
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or not, and if it was not due to a latent defect in 
the truck, then having proved that the accident 
has happened, the onus must be shifted at once on 
to the railway company; and once it is shifted on 
to the railway company it is not very different, I 
quite agree, in practice whether the onus of proof 
is on the railway company in the first instance or 
otherwise. But it does seem to me that to insert 
the provisions that are suggested either by the 
Mining Association or by the Private Wagon Owners’ 
Association would be to give a special protection 
to a trader who has the facility at any rate of being 
able to put his finger on the point where the damage 
or loss has occurred, and it makes it much more 
easy for him than it does for a man who would 
have to proceed under Condition 3. If he has lost 
two tons of coal on the journey he has to find out 
all through that the company was negligent; he has 
not got the facilities for enabling him to find out 
who is negligent as has the man who is the private 
owner of the truck. It does seem to me to he quite 
inconsistent with our -Conditions to give that special 
protection to a private wagon owner. 

Mr. Locket : As this question involves interpre- 
tation of legal points I am bound to accept the 
guidance, and very considerable guidance, that I 
have had from the learned President. Apparently 
there would he some .inconsistency from the legal 
point of view in the acceptance of these proposed 
Conditions taken in conjunction with the decision 
we came to yesterday on Condition 3. I should have 
preferred, if I had had the .opportunity of deciding 
this on practical grounds alone, to have adopted 
what seems to me the greater consistency of approv- 
ing the decision we came to on Condition “ A” and 
applying it to Condition “ E.” I cannot help 
thinking that in practice the position of the railway 
companies would not he seriously prejudiced by the 
adoption of some such Condition as was suggested 
by the Alining Association and Mr. Holman Gregory. 
The Condition put in by Mr. Holman Gregory ex- 
pressly limited and restricted the companies’ 
liability; it only threw upon them the onus of 
proving that they had exercised ordinary care and 
had not neglected the liability which was either 
directly or indirectly thrown upon them, to see 
that the traffic that they carry is conducted with 
due safety. But I know how exceedingly difficult, if 
not impossible, it is for the trader to prove the 
contrary and to furnish evidence that there .has 
been .actual negligence. In such a case as this I 
cannot see that it is imposing any serious responsi- 
bility on the railway company to prove that they 
have carried out their ordinary practice which in- 
volves and implies due care instead of making the 
trader responsible for showing that they have not 
exercised it. I was not impressed by Mr. Thomas’s 
argument that the mere fact that a wagon had 
broken down after it had passed over the railway 
threw upon the railway company the responsibility 
of proving that they had not been negligent. I do 
not think it did. I do not think in. itself it is a 
/uimd facie case, il do not think .it has been con- 
sidered so in the past, and the .intention of this 
proposal was rather to make it compulsory upon 
them to prove that they had not been negligent. 
Therefore, although I cannot say that I differ from 
the conclusion, I assent with very great regret. 

(After a short adjournment.) 

Condition 7. 

Mr. Itruce Thonias-. We had got to Condition 6 
and then we went. on to Condition 12' upon which the 
Court gave its decision just before lunch. We have 
now to go back to Condition 7. 

You will see that the proposal of the railway com- 
panies there is this: “ After the termination of the 
transit .as defined by Condition 6 hereof, or where 
the transit is suspended by the default or for the 
convenience of the trader, the company .will hold the 
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fuel subject to the usual charges and upon the Con- 
dition that they shall not he liable for any loss, mis- 
delivery or detention or damage .to fuel occasioned 
by neglect or otherwise.” That is put forward look- 
ing at the matter from this aspect: in the general 
merchandise note there is a provision somewhat 
similar to that, namely, that the railway company 
are not to be liable for loss while they are holding 
goods after transit, although they may have been 
lost or damaged through their neglect where they 
have not got proper accommodation for holding the 
goods. We do not take the view that we are ware- 
housemen of coal! We do not want to have coal 
standing on our premises. We like to have coal to 
carry very much, ibut we do not want it standing 
about after the termination of the transit, but we 
realise, of course, that circumstances are such that 
it is inevitable that it must often stand about. This 
proposal was put forward rather on the lines of the 
settlement that was come to on the A note, but we 
have been reconsidering it, and I feel that it is some- 
what difficult for me to ask the Court to allow the 
Condition in the .form that we have put it forward, 
for this reason: both in Condition 3 and in Con- 
dition 6 I have pressed on the Tribunal this argu- 
ment that in both of the proposals that the railway 
companies there put forward they have not been 
seeking to alter existing practice, and that there has 
been .an absolute failure on the part of the traders 
to show that the existing practice has wrought any 
particular hardship. That I have craved in aid as 
an argument in support of the proposals that we 
have put forward. When I come to this Condition I 
do not think I could say that this is not a departure 
from the present position, and as I feel that I cannot 
math confidence say that the Court will understand 
that, I feel same difficulty in pressing it upon the 
Tribunal. Therefore, I suggest that, instead, of the 
proposal as printed, I should be allowed to amend my 
proposal in a manner which, I hope, will be acceptable 
to the Mining Association and to those who are 
interested in it. The amendment, I suggest, is this, 
Sir: “After the termination of the transit as 

defined by ‘Condition 6 hereof, or where the transit 
is suspended by the default or for the convenience of 
the Trader, the company will hold the fuel subject to 
the usual .charges and upon the Condition that they 
Shall not be liable for loss, misdelivery, detention, or 
damage unless occasioned by the neglect or default of 
the company or their servants.” I have really 
brought it into line wth Condition 3. That is a very 
different proposition from the one that appears in 
the print, and I hope that that will he acceptable to 
the Alining Association and the Co-ordinating Com- 
mittee, and I think it will entirely do , away with one- 
lmlf of the objection which Mr. Drag© drew attention 
to, or a possible objection, upon the proviso to 
Condition 6. 

Mr. Abady : On behalf of those whom I represent 
I think in substance what Mr. Thomas has said gives 
effect to the substituted clause proposed by the 
Mining Association. May I direct your attention to 
that for one moment; it reads as follows: “ After 
the termination of the transit as defined by Con- 
dition 6 hereof, or where the transit is suspended by 
the default or for the convenience of the Trader, the 
company will hold the fuel as warehousemen subject 
to the usual charges.” I understand that what Mr. 
Thomas objects to under this wording are the words 
“ as warehousemen,” because it might be said that it 
is defining with exactitude the capacity in which 
under those circumstances the railway company holds 
tlie fuel, and on our part we do not wis'h to embarrass 
the railway companies in any way. But supposing 
they did hold as warehousemen., which we think they 
do, then their obligation, I think, is to exercise 
proper and reasonable precautions and care, and if 
anybody complained that they did not exercise proper 
and reasonable precautions and care the onus would 
be clearly upon the person who alleged that they did 
not so exercise care. Therefore, the words that Air. 
Bruce Thomas now suggests “unless occasioned by 
the neglect or default of the company or their 
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servants” seem to me to meet the objection of the 
Mining Association without, on the other hand, 
putting the railway- company to the possible 
emlbarr'assment -which they apprehend from the use 
of the words “ as w-arehouseanen. ” 

There is only just one point I would draw attention 
to, and that is that the corresponding Condition 
No. 12 in “ A ” does say that the company will hold 
the merchandise as warehousemen ; but that, I think, 
really relates to Mr. Thomas’s objection, because 
while perhaps he may be prepared to say that 
ordinary merchandise they might hold as warehouse- 
men, I think he has some doubt whether in fact they 
hold coal as warehousemen. We both agree on the 
words that Mr. Thomas has suggested that the burden 
and the degree of care that they have to take, and 
the burden of proof are properly given effect to, and 
I am glad at any rate that the railway companies 
admit that one amendment that can be suggested 
by the Alining Association meets with their approval. 

President : I expect in the course of the negotia- 
tions you have suggested several? 

Mr. Abady : The outstanding ones, I think. 

Mr. Bruce Thomas : I think if we totalled up the 
.numbers on either side the Mining Association would 
have it. 

President : Do you ivish to say -anything, Mr. 

Drage? 

Mr. Drage : I only wanted to say as Air. Bruce 
Thomas has said, that this does meet half the point 
1 made this morning. 

Mr. Bruce Thomas : Then, Sir, as the clause has 
been amended, may w 7 e take it that it is approved? 

President : Yes. There had been the same 

difficulty passing through the minds of my colleagues 
about the use of “as warehousemen”; I am very 
glad you have been able to meet the difficulty here. 

Condition 8. 

Mr. Bruce Thomas : Then, Sir, I will go to Con- 
dition 8. There is no dispute upon it; but it provides 
that “ The company’s charges for carriage shall be 
payable by the owners of the sending colliery or works 
except in those cases in which the company has 
notified the owners of the sending colliery or works 
of their willingness to debit the charges for carriage 
to the account of some other person.” If that meets 
with the approval of the Tribunal there is no 
objection raised. 

President: Very well. 

Mr. Bruce Thomas : Then perhaps I might leave 
over Condition 9 ; there is a contest on that. I want 
to see whether we can eliminate everything except 
No. 9. 

President : Yes. 

Condition 10. 

Mr. Bruce Thomas : This Condition provides that : 
“ Where fuel (a) Is not removed or instructions are 
not given for its disposal within a reasonable time, 
or (b) Is unclaimed and the names and addresses of 
the sender and consignee -are not known and cannot 
be ascertained, or (c) Is refused -by the consignee, 
or not delivered -because the consignee is not known, 
and in either case the sender fails to take delivery, 
or to give instructions for disposal, the company may 
sell the same and payment or tender of the proceeds 
•of such sale, after deduction of all proper charges 
and expenses in relation thereto, shall (without pre- 
judice to any claim or right which the sender or 
consignee may have against the company otherwise 
arising under these Conditions) discharge the com- 
pany from -all liability in respect of such fuel or the 
carriage or delivery thereof. Provided that (i) The 
company shall do what is reasonable to obtain the 
value of the fuel, (ii) where -the fuel is not carried 
through to the destination to which it was consigned 
by the sender, the charges payable to the company 
shall be those in operation for the journey actually 
completed, but shall not exceed the charges for the 
full transit, (iii) the power of sale shall not be 



exercised (a) where the name and address of the 
sender or the consignee is known unless the company 
shall have sent notice in writing by post or other- 
wise to the sender or consignee that the fuel will be 
sold if not taken away within 14 days, or (b) where 
the names and addresses of the sender and consignee 
are not known unless the company shall have pub- 
lished by advertisement in a newspaper -circulating 
within the district where the fuel is held or from 
which it was sent, notice of -their intention to hold 
such sale unless -the fuel is taken away within 14 days 
after such publication.” That has been agreed -by 
those interested. 

Mr. Packet : I see you have not got the reference 
here to telegraphic or telephonic communication that 
there is in Condition “ A.” 

Mr. Bruce Thomas : No. 

Mr. Locket : I suppose it is -not considered neces- 
sary in this case, but it is nearly always done on the 
telephone, is it not? I suppose you are satisfied, 
Air. Abady ? In Condition “ A ” it reads: “ Where 
telegraphic or telephonic communication is reasonable 
and practicable the power of sale should not be exer- 
cised ” ; that does not appear in this. 

Air. Bruce Thomas : What is the corresponding 
Condition ? 

Air. Locket : I was referring to -the note in Con- 
dition 15 in “A”; you remember there was some 
discussion about -that. 

Mr. Bruce Thomas : That is perishable merchan- 
dise? 

Air. Locket : Yes; that is more important. 

Air. Abady : I have no instructions on that. 

Air. Locket : You follow Condition 16. 

Air. Abady : I do not think there is anything about 
telegraphic or telephonic communication in 15. 

Air. Locket : It is 16 which is really comparable to 
this. 

Air. Bruce Thomas: Yes, I think it is. Then 
No. 10 is approved? 

President : Yes. 

Condition 11. 

Mr. Bruce Thomas: Then Condition 11 is agreed; 
perhaps I had better formally read it. “ The com- 
pany shall not in any case be liable for — (a) loss of a 
particular market, (b) indirect or consequential 
damages, or (c) subject to these Conditions, loss, 
damage or delay proved by the company to have been 
caused by or to have arisen from — (i) riots, civil com- 
motions, strikes, lockouts, stoppage or restraint of 
labour from whatever cause, whether partial or 
general; or (ii) the consignee not taking or accepting 
delivery within a reasonable time.” That substanti- 
ally follows the form in the “ A ” note. 

Condition 12 was. deleted. 

Condition 13. 

Mr. Bruce Thomas : This Condition upon which 
there is a difference you will see I propose to with- 
draw -because that matter seems to be clearly fully 
covered by the decision on Condition 3. 

Mr. Abady: I think there is no object in keeping 
Condition 13 in unless I could have Condition 13 in 
the form that I want. Of course, that does involve 
I realise twisting the onus, and, having regard to the 
proceedings, it seems that the general interest would 
be served by excising or deleting Condition 13 and 
substituting nothing in its place. It relates -to what 
might happen when loading or covering is performed 
by the sender, and it will always be a question of 
fact what the cause of any damage is-. 

Mr. Jepson: It is covered by Condition i). 

Air. Abady: Yes, it is really covered by 3. 

Condition 14. 

Air. Bruce Thomas: Condition 14 is: “Fuel that 
loses weight through drainage, evaporation or any 
cause beyond the company’s control shall (unless 
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otherwise agreed in writing) he charged upon, the 
weight of the contents of the track when received 
by the company to whom it is handed iby the sender.” 
That is agreed. 

Conditions 15 to 21. 

Mr. Bruce Thomas : I do not know whether it is 
necessary for me to read these Conditions. Perhaps 
I. might say that Nos. 15 to 21 are similar to Con- 
ditions 20, 21, 22, 23, 24 and 25, and I think 27 of 
Note “ A.” 

Mr. Abady : That is right. 

Mr. Bruce Thomas : They have all been agreed to 
so far as the parties are concerned, and no doubt 
the Tribunal has read them; I do not know whether 
you would like me to read them through? 

President : No, you need not read them. 

Condition 22. 

Mr. Bruce Thomas : Condition 22 is the same as 28. 
It is the computation of time, but I think there will 
have to be an amendment not only in this Condition 
but also in the others that have been provisionally 
settled in reference to the Scottish holidays. There 
'will he no question between us on that, and that will 
be done before you formally affix the seal of the Court. 

President : Very well. 

Mr. Bruce Thomas : That only leaves one Condition 
outstanding, the general lien clause, Condition No. 9. 

Condition 5. 

Mr. J epson : Did we discuss Condition 5 ; I thought 
we went from 4 to 6. 

Mr. Bruce Thomas-. Quite right, Sir; I omitted 5; 
I did not know that I had. Condition 5 is agreed, 
and it provides for the time within which claims are 
to be lodged. I am told that it is the same as No. 8 
in Note “ A,” subject to the modifications that were 
necessary, because we are now dealing with coal and 
not general merchandise. 

Mr. J epson : I have nothing to raise on it, only I 
thought you had not mentioned it. 

Mr. Bruce Thomas-. You are quite right, Sir; I 
had not mentioned it. May we take it that Con- 
dition 5 meets with your approval? 

President : Yes. 

Condition 9. 

Mr. Bruce Thomas : Now we come to the general 
lien Condition, and the companies’ proposal is that it 
should be in the following form: — “Fuel delivered 
to the Company will be received and held by them 
subject (a) to a lien for moneys due to them for the 
carriage of and other proper charges or expenses 
upon or in connection with such fuel ” — that is the 
particular lien, and upon that there is no dispute — 
“ and ( b ) to a general lien for any moneys or charges 
due to them from the owners of such fuel for any 
services rendered or accommodation provided in rela- 
tion to the carriage or custody of merchandise, and 
in case any lien is not satisfied within a reasonable 
time from the date upon which the company first 
gave notice of the exercise of their lien to the owners 
of the fuel, the fuel may be sold and the proceeds 
of sale applied in or towards the satisfaction of every 
such lien and all proper charges and expenses in 
relation thereto, and the company shall account to 
the owners of the fuel for any surplus.” That is, 
I think, •substituting “ fuel ” for “ merchandise,” 
identical with 14 in Note “A,” which the Court 
will remember was the subject of quite a considerable 
discussion before on the occasion when the Court 
considered Note “ A ” in the early part of last year. 

Mr. Jepson: Is there any reason for keeping in the 
word “ merchandise ” in the sixth line, or was it 
-considered that “ merchandise ” would be wider in 
the companies’ interest than the word “ fuel ”, ? 



Mr. Bruce Thomas : I think that is not a mistake; 
it is there intentionally. 

Mr. J epson : I only wanted to know whether it 
had been considered. It gives a general lien in 
respect of the coal on hand as against charges on 
not only fuel but all merchandise. 

Mr. Bruce Thomas : Yes, all merchandise ; in fact 
all moneys due — that is what it comes to. Of course 
under the “ A ” Note, if a trader consigns mez - - 
chandise upon the Conditions of that Note, then the 
railway company would have a lien under that Con- 
dition over all his merchandise on hand including 
coal. The Mining Association ask that the general 
lien which has been given by the other Conditions 
in respect of all other classes of merchandise should 
not be given in respect of coal. No doubt my friend 
will put forward the grounds upon which and the 
reasons for which they seek to differentiate coal from 
other mei’chandise. This general lien part of the 
Condition appears in Notes “ A,” “ B,” “ C,” “ D ” 
and “ E,” and I am informed that in all the pas- 
senger notes the same Condition appears, although 
they have not yet been settled by the Tribunal, but 
although the time is passed for lodging objections 
and ill fact all objections that may be lodged are in, 
no objection has been taken to the proposal by any 
persons interested in the passenger notes, so that as 
far as one can see at present, if the Mining Associ- 
ation’s proposals were acceded to, coal would be the 
only traffic that would pass upon the railways which 
would not be subject to the general lien. I must, 
I imagine, put forward my argument in support of 
this. 

President : I wish you would just remind us 

of the grounds upon which you rely. It was the old 
rule, was it not, that it can only be given by usage 
or by agreement? 

Mr. Bruce Thomas : Yes, that is so. The argu- 
ment that I presented before begins at page 99 on 
the 22nd March after the words “ The Tribunal 
conferred.” Your first remark there, Sir, refers to 
the decision on the earlier 'Condition. The way I 
put it there was this : I satisfied the Court that for 
many years the railway business of this country had 
been carried on in fact upon the footing of the rail- 
way companies having a general lien. I said that 
they had had it by agreement or by contract, and 
that they had obtained it in this way : first of all, 
the great bulk or a very large proportion of the 
merchandise of this country (and this remark applies 
also to coal) is carried upon a credit system; monthly 
credit is given. One of the terms of the credit is 
that the railway company are to have security, and 
that security is given in the form of a general lien. 
With respect to all of the traffic which is not carried 
subject to such a credit arrangement, it is carried 
upon the railway company’s general conditions of 
carriage which are very familiar to traders through- 
out the country, which are published in various 
places upon the railway companies’ premises, which 
are always printed at the head of the accounts that 
are sent to traders, which appear, I think, invariably 
either on the top or on the back of Advice Notes, 
and I do not think that anybody can dispute that 
they are generally known. One of those Conditions 
is the general lien clause. The position, therefore, is 
that for many years the railway companies have been 
carrying practically all goods in this country, after 
having brought home to the senders of those goods 
the fact that they only accepted goods for conveyance 
by railway where the charges 1 were not prepaid, a 
right which they 'are entitled to insist upon, upon 
the condition that the general 'lien was conferred. 

Mr. Abady: Do you say that relates to coal as 
well ? 

Mr. Bruce Thomas : I am dealing with general 
merchandise, and I am indicating the argument that 
I presented on the earlier occasion. When I have 
done that I shall try and show that coal is in prac- 
tically the same position. 
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That was t-he sort of argument' that I presented 
before. In addition to- that I referred to the fact 
that it was by no means an uncommon thing for 
carriers at sea to have a general lien, and in connec- 
tion with that I referred to a judgment of Lord 
Sumner, Mr. Justice Hamilton as he then was, in a 
case which is reported in the ‘Commercial Cases where 
a general lien clause came up for discussion before 
the Court, and Lord Sumner, who, of course, has 
had very great experience of Bilk of Lading and 
commercial contracts said that that was quite a 
familiar clause in Bills of Lading. I do not suggest 
that the general lien -clause is invariably in Bills of 
Lading; I cannot put it higher than to say that it 
is nqt at all -am uncommon thing to find a general 
lien clause in a Bill of Lading. 

Then I pointed out that wharfingers have a general 
lien -at common law, and that dock companies have 
a general lien under section 45 of the Harbours, 
Docks and Piers Clauses Act of 1845. I referred also 
to two cases; one was Lord v. The Great Eastern 
Badway, which is reported in 1909 Appeal Cases at 
page 109, The question that was involved in that 
case, was whether the general lien that had been 
given in the credit agreement between Lord and the 
Great Eastern Railway Company amounted to a Bill 
of Sale which had to ibe registered. That was the 
point' in the case, 'but the reason for my referring to 
it is to draw attention to the remarks of' Lord Mac- 
naghien upon the convenience of a general lien being 
given. This is what he said at page 113: “My 
Lords, before his bankruptcy Frederick Lord carried 
on business at Norwich as a coal merchant under the 
style or firm of Lord Brothers. His supplies of. coal 
came by the Great Eastern Railway. Everybody 
knows what the rights of carriers are in the absence 
of special agreement. On payment of what may he 
due for freight the carrier is hound to deliver to the 
consignee. The presumption is that payment and 
delivery are to he concurrent. Unless payment is 
forthcoming the carrier has a right to withhold 
-delivery and to detain the goods. At the same time 
in the case of railway companies and their regular 
customers it would be most inconvenient if the carry- 
ing company were to stand on its strict rights -and 
insist upon -ready money on the delivery of each con- 
signment. It would be inconvenient to the customer 
and evep more so to the company. What was done 
in this case is, I believe, in accordance with common 
practice. At Lord’s request the appellants agreed to 
open a monthly credit account in their ledgers for 
the carriage of his coal,” and among the conditions 
was the general lien condition. I only refer to that 
to draw attention to the highest judicial authority 
giving -expression to the submission that I am making 
of the great inconvenience that would he suffered by- 
all parties — I do not suggest only by the traders, but 
also the railway companies — if credit were not given. 

Assuming for Lire moment that I have established 
the necessity for -giving credit, then I say it is only 
an ordinary business precaution that the person 
giving credit should ask for reasonable security. 
This is the simplest and most practical form in which 
that security can be asked for or given. It is a- form 
which in the past has certainly not operated 
inconveniently. 

There is one other case I would like to refer to, 
the United States Steel Products Company v. Great 
Western Badway, which is reported in 1916, 1, 

Appeal Cases, at page 189. The point of that case 
may turn out to have some relevancy 7 here and may 
possibly he — I do not know — affecting the minds of 
the -opposition here. In this case there was a general 
lien- condition- on the consignment note, -one of the 
company’s ordinary general conditions, ad the point 
of the decision in that case was that the general lieu 
did not confer oil the railway company a right to 
.assert a general lien on the goods in respect of the 
debt of the buyers in priority to the vendors’ right 
of stoppage in transit. 

Mr. Ab tidy: I do not think it quite said that — 

“ apart from contr-act,” I think it said. 



Mr. Bruce Thomas: Well, I am -reading from the 
head note. I agree it -is apart from contract. 

President : Will you read the head -note? 

Mr. Bruce Thomas: The head note is: “ That the 
condition ” — -that is the general lien condition — 
“ did not confer on the railway company a. right 
to assert a general lien -on the goods in -respect of 
tli© debt -of the buyers in priority to the vendors’ 
right of stoppage in transitu.” Perhaps I might 
illustrate that by an example : a -contract is made for 
the delivery of goods by railway. The purchaser to 
whom the goods are going to be delivered has. made 
an agreement — we will say he -has got a credit -account 
with the company under which he confers upon the 
railway company a general lien. Goods are put on 
rail consigned to that consignee who has made that 
arrangement with the railway company; he has 
given them a general lien. .In the ordinary course the 
property in the goods passed to the purchaser on de- 
livery 7 to the railway company ; therefore the general 
hen which is given operated upon all the goods 
in the possession -of the railway company at any time 
which were the property of the person who gave that 
general lien, and in the case that I have put, that 
general lien would operate in the ordinary course 
upon the goods as soon as they were put on rail and 
the property 7 had passed to the consignee. This 
decision is that that does not affect an unpaid 
vendor’s right- of stoppage in transit. Notwithstand- 
ing that lien which the purchaser has conferred upon 
the railway company it cannot defeat the right which 
an unpaid vendor has if he discovers that his pur- 
chaser is insolvent, of stopping the goods and regain- 
ing possession of -them as long as they are in transit. 
I -do not know whether I have made that clear. 

President: Why did they say that — because 

the vendor had so much greater interest in the goods 
than the railway company’s limited interest in the 
carriage account? I do not want to bother you, but 
I thought you might know. 

Mr. Bruce Thomas : I imagine the reason is this : 
the vendor has a right at common law to stop in 
transit. It seems to me only common sens© that 
if “ A ” has that right conferred upon him at common 
law he ought not to be deprived of it by some private 
.arrangement between “B” -and “C”; that seems 
to me the sense of it. 

President : Yes. 

Mr. Bruce Thomas : I do not know that it goes 
any further than that. I wanted to read a few 
observations of Lord Pannoo-r who made one of the 
speeches there. At page 211 he say 7 s this: “ It was 
pointed out in an early 7 case ( Bushforth v. Hatfield ) 
that if it is not convenient for the consignee to -pay 
for the carriage of specific goods at the time of 
delivery, it is easy for the carriers to stipulate that 
they shall have a lien for their balance upon -other 
goods which they may thereafter carry for him. A 
general lien, of this character has ‘been extensively 
introduced in contracts of carriage, in order to pro- 
tect carriers in respect of moneys due to them on 
ledger accounts. These contracts have been found 
to be convenient as a matter of business and of 
advantage both to the carrier -and the trader, and 
in the present case the respondents have a general 
lien for moneys due to them from the owners of the 
goods on any account.” That, again, is only drawing 
attention to a judicial recognition of the convenience 
that has been found to exist from giving this general 
lien and not insisting upon payment. 

Mr. Locliet : But in that case the general lien was 
in the contract, was it not; it was given through a 
voluntary contract? Would the position be altered 
at a/ll if a general lien were conferred ,by a condition 
authorised by this Tribunal? It would be a compul- 
sory general lien then, and in the other dase it was 
a voluntary general lien, was it not? 

Mr. Bruce Thomas : Are you thinking of it in rela- 
tion to the right of stoppage in transit? 
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Mr. Locket : Yes. 

Mr. Bruce Thomas : I appreciate the importance 
of the question that Mr. Locket has just put to me. 
The United States Steel Products Company’s case, as 
I understand it, decides that you cannot take away 
“ A’s ” common law right because of some arrange- 
ment that “ B” and “ O have. The question is 
whether the position would not be different if some 
right were conferred by those conditions which might 
be said to be tantamount to an Act of Parliament; 
anyhow, they have statutory force. 

Mr. Locket : I do not think we must overlook the 
rights of third parties in the matter. 

Mr. Bruce Thomas : I do not think it was ever in 

our minds, or ever our intention, that tire unpaid 
vendor’s right of stoppage in transit should be 
affected by this. 

Mr. J epson : Is this protected by Condition 19 P 
It says : “ Subject to these Conditions, the rights and 
liabilities of the trader and the company respectively, 
whether at common law or under any statute, shall 
remain unaffected.” 

Mr. Bruce Thomas : Perhaps I might just finish 
before I answer Mr. Jepson. If there were any doubt 
upon that I think I should not feel disposed to raise 
any objection to it being made clear in such form as 
the Court thought advisable. It has not been our 
intention by this general lien to override the unpaid 
vendor’s rights of stoppage which was maintained 
in the circumstances of the United States Products 
Company’ s case. My friend just tells me that if that 
were mad© dear in the clause he would not oppose it. 

Mr. Locket : It occurred to me that that is what 
was operating in Mr. Abady’s mind. 

Mr. Abady : That is my difficulty. 

Mr. Locket: I had not heard your case but I 
thought that must be so. 

President: You mean to put in before (b) “ and 
without prejudice to the vendor’s night of stop- 
page ” P 

Mr. Bruce Thomas: No, Sir, my particular lien 
does override. 

President: Yes; I was only on (6): “Without 

prejudice to the vendor’s right of stoppage in transit 
due to a general lien for any money.” 

Mr. Bruce Thomas : Might we just see "whether 
Mr. Jepson’s suggestion on 19' does in fact do it? 

Mr. Jepson: I am afraid it does not. The “ Sub- 
ject to these Conditions ” spoils it, does it not? 

Mr. Bruce Thomas : It- is now only a question of 
words. 

President : I should think you could agree the 
words. 

Mr. Bruce Thomas : We could agree the words and 
submit it to the Registrar who would hand it to the 
Court to see whether they have any objection to the 
form of words. 

Mr. Locket: Yon might consider whether it would 
involve a consequential alteration in 14 of the “ A ” 
note. We shall be sitting again to deal with the 
other Conditions. 

Mr. Bruce Thom, as : We shall have plenty of 

opportunity. These will not be sealed, I take it, 
before the other Conditions are sealed; I take it yon 
will bring them all into operation at the same time. 

Mr. Abady: I do not know whether you would 
allow me 'to say a word or two for 'the sake of getting 
it on the note as to why I am here in opposition to 
this clause; I do not know if any useful purpose 
would be served by my so doing ? You recollect the 
matter was very fully argued on the corresponding 
Condition of Note “ A.” What appeared to weigh 
with the Court on that occasion was the fact that 
it was a very common, almost universal, practice 
to insert a general lien condition in ledger agree- 
ments, and not only that hut the comnany had by 
notice on their consignment notes brought that home 
to people who sent goods hy freight train as a 
condition upon which the railway companies would 
receive that freight. T did argue on that occasion 
that I thought that the inclusion of a general lien 



in terms or conditions of carriage was not appro- 
priate, because a general lien did not arise out of 
the act of a railway company carrying goods, hut 
arose out of the act of a railway company having 
carried goods being minded to give credit. My 
arguments did not prevail with the Court, and there 
is no useful object to be served in my repeating 
them, but the difference that exists between the coal 
trade and general merchandise is that up to 1918, 
when the consignment note was introduced or at- 
tempted to be introduced — you remember the con- 
troversy as to whether the colliery people* accepted 
it or not — 'no notice was brought home to consignors 
of coal in the same way as with respect to consignors 
of merchandise, that the general lien was a condition 
under which the railway companies carried. That is 
the fact that differentiates it as regards general 
notice. As regards agreement, I think the position 
is this, and I have tried to get the facts accurately, 
that the old ledger agreements with colliery companies 
made years ago did not contain a condition of genera] 
lien, and I suppose those old agreements will cover 
a great number of colliery companies, and no doubt 
a great many merchants and factors, hut of recent 
years the railway companies have introduced into 
their ledger agreements a general lien condition, and 
when they have been able to — I think it has been a 
case of “ pull devil, pull baker ” — they have in- 
sisted on the ledger account only being given with 
a general lien as a condition, so it is not the universal 
practice for a general lien to be in the agreement, 
and it has not been the universal practice hy notice 
on consignment notes for a general lien to he im- 
posed. 

Mr. Bruce Thomas : It has, since 1918. 

Mr. Abady: I think I have made it clear up to 
that time. Of course, the period since 1918 is a 
very small period compared with the period during 
which coal was carried before. As the great propor- 
tion of coal is carried on behalf of the consignor, 
who is not the colliery company, and is sent in a 
great many cases carriage paid, it follows that the 
property in the coal passes from the colliery company 
as soon as it is on rail, and the important aspect 
of the general lien in which the colliery companies 
are interested is the question of their right of stop- 
page in transit. They admit, of course, that the 
particular lien is paramount to the stoppage in tran- 
sit, but they say, and I think it is generally agreed, 
that apart from contract the unpaid vendor’s right 
to stop in transit is paramount to a general lien ; 
and what they are apprehensive of is that if the 
general lien is imposed hy a condition, which I think 
would have the force of an Act of Parliament, a 
different position might arise. Now the railway com- 
pany have said that that is not their intention, and 
that being so, apart from the other considerations 
which I urged without success, we would be content 
to agree to this clause, subject to these words pre- 
serving the unpaid vendor’s right being inserted. 

Mr. Brv.ce Thomas : 'Well, not prejudicing his right. 
Nothing in the Condition is to affect the unpaid 
vendor’s right of stoppage in transit. 

President: That is what you want? 

Mr. Abady: I think so: T have said so. I thought 
it would probably he useful if I made those observa- 
tions. 

President : We are much obliged to you for 
explaining it. Then is that all the business we can 
do to-day p 

Mr. Bruce Thomas : That, I think, completes it. 

President : You are going to meet and confer 
about this question of the general lien and stoppage 
in transit? 

Mr. Bmce Thomas : Yes. T will draft a short 
proviso and submit it to my friend, and if we are 
agreed we will send it to the Registrar; if we are not 
agreed we should have at some convenient time to 
come before you upon it, possibly in Chambers, hut 
T do not think there is much prospect of our not. 
agreeing. 
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President : Are there not still some more Con- 
ditions to be settled? 

Mr. Bruce Thomas : There are all the passenger 
train consignment notes. I am told that all the 
objections are now in. I think the time for lodging 
the objections is closed, and that a meeting has been 
arranged with the traders for the week after next. 
I do not know how long those meetings will take, but 
Mr. Pike tells me that they hope to finish them in 
two days. After that, if there are any matters 
outstanding, there is no reason why an early date 
should not be taken for bringing them before the 
Court. 



Mr. Locket : I suppose they will probably be dealt 
with before we come to deal with the question of 
standard chargee and revenue; we shall get these 
cleared out of the wa.y ? That was a tentative sug- 
gestion that we should start considering the question 
of standard revenues in the early part of April. 

Mr. Bi~uce Thomas : Yes. So far as can be fore- 
seen at the moment, we do not see why the Court, 
if it can find a convenient date before the end of 
March, should not be able to take them. 

Mr. Locket: It is desirable that they should be got 
out of the way first. 
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